
June 11, 2010 
 

 

Chairman Chris Dodd 
448 Russell Senate Office Building 
Washington, D.C. 20510-0702 
 

Chairwoman Blanche Lincoln 
355 Dirksen Senate Office Building 
Washington, D.C. 20510-0404 

Ranking Member Richard Shelby 
304 Russell Senate Office Building 
Washington, D.C. 20510-0103 
 

Ranking Member Saxby Chambliss 
416 Russell Senate Office Building 
Washington, D.C. 20510-1007 

 
 
Dear Chairman Dodd, Chairwoman Lincoln, Ranking Member Shelby, and Ranking Member 
Chambliss: 
 
 The undersigned plan sponsors and organizations either maintain or represent tens of 
thousands of retirement and other employee benefit plans across the country.  We are writing 
today to urge that the financial services reform legislation not inadvertently do great harm to our 
plans and the tens of millions of participants who participate in them. 
 
 Specifically, we have two concerns.  First, the Senate bill’s provision requiring a swap 
dealer to have a fiduciary duty to a retirement plan would effectively require a swap dealer to 
represent both sides of a swap transaction, which is legally unworkable.  Second, the House bill’s 
definition of a “major swap participant” would subject plans to dealer-type regulation, which 
would inappropriately harm plans’ ability to deliver benefits efficiently.  In addition, we wanted 
to bring to your attention a separate, broader issue regarding the treatment of stable value funds 
under the bills.  This extremely popular investment—both inside and outside the retirement plan 
context—could be inadvertently threatened by the bills.   
 
 As discussed further below, we ask that the Senate’s fiduciary provision not be included 
in the conference agreement.  We further urge the conferees to follow the Senate’s definition of a 
major swap participant with respect to the treatment of plans. 
 
Fiduciary Provision 
 
 Under the Senate bill, if a swap dealer simply enters into a swap with a public or private 
retirement plan (or just offers to enter into a swap with such a retirement plan), the swap dealer 
owes a fiduciary duty to the plan.  This would require swap dealers to have conflicting fiduciary 
duties: one fiduciary duty to its shareholders and a conflicting fiduciary duty to the plan in 
negotiating the terms and price of a swap.  Clearly, swap dealers cannot fulfill both duties.  Thus, 
if the Senate provision passes Congress in its current form, swap dealers would be effectively 
precluded from entering into swaps with plans. 
 
 Pension plans use swaps to manage risk, such as interest rate, currency, and equity risk, 
and to thereby reduce funding volatility.  Swap dealers play an important role as market makers 
for swaps. For example, swap dealers are willing to be a buy counterparty to pension plans that 
want to reduce risk by selling a swap and a sell counterparty for pension plans that are seeking to 
reduce risk by buying a swap.  If the final bill contains the Senate fiduciary provision or similar 
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language, swap dealers will simply be unable to trade swaps with pension plans because of the 
requirement that they represent both sides of the transaction.  If swaps are unavailable to pension 
plans, funding volatility will increase substantially, forcing companies in the aggregate to reserve 
billions of additional dollars to satisfy possible funding obligations.  Those greater reserves 
would have an enormous effect on the funds available to invest in business recovery and jobs.   
 

Generally, it is very large defined benefit plans that enter into such swap arrangements.  
(Large defined contribution plans also use swaps to hedge risk in separately managed accounts 
offered as a plan investment option.)  Such plans generally have extensive and highly competent 
advisers, both internally and externally to assist them in this endeavor.  They recognize that the 
swap dealer is their counterparty; as such, it would not make sense to look to the swap dealer for 
advice.  Also, qualified private sector plans are subject to ERISA’s strict fiduciary requirements 
and governmental plans are subject to trust law that requires a plan fiduciary to act in the plan’s 
interest.  In short, there is no need or interest among plans in advice from swap dealers.  
Moreover, because imposing a fiduciary duty on swap dealers would effectively shut down the 
availability of swaps, this well-intended provision would actually do great harm to plans. 
 
 Stable value funds are an extremely popular investment offered under 401(k) plans and 
similar arrangements (such as section 457(b) plans maintained by State or local governments).  
More than half of all defined contribution plans offer a stable value fund investment and 15-25% 
of all plan assets are invested in such funds.  Stable value funds combine capital preservation 
with a reasonable rate of return.  The funds invest in intermediate bonds; principal and a 
minimum rate of return are generally guaranteed contractually.  It is this contractual guarantee 
that could be a swap under both bills, triggering the Senate bill’s unworkable fiduciary duty rule.  
Thus, the fiduciary duty rule would have a similarly devastating effect on 401(k) plans and their 
participants by eliminating a valuable investment option. 
 
 In order to avoid creating great harm for plans, we urge the conferees not to include the 
Senate fiduciary provision. 
 
Major Swap Participant 
 
 Under the House bill, if a retirement plan or other employee benefit plan has a 
“substantial net position in outstanding swaps,” the plan would be a “major swap participant” 
(“MSP”).  As such, many large plans would be subject to bank-like capital, margin, business 
conduct, and registration costs.  These burdens could be substantial.  For example, the capital 
requirements could require plans using swaps to hold substantial amounts of assets either 
uninvested or underinvested.  This could materially increase plan costs, which would hurt plans 
and participants.  In fact, this could lead to swaps being an economically unrealistic investment 
for plans.  If that happens, the effects on defined benefit plan funding volatility would be very 
adverse and drastic, as described above. In addition, the business conduct and registration 
requirements of the bill would inappropriately regulate pension plans in a manner similar to 
market makers/swap dealers. 
 
 Such regulation of plans is inappropriate because, as noted, plans use swaps to mitigate 
risk, not to create risk, and pension plans do not act as swap market makers.  Further, pension 
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plans are not highly leveraged, a key concern in this area.  Accordingly, as we understand it from 
numerous discussions with Members of Congress, their staffs, and representatives of the 
Administration, regulation of plans as MSPs was not intended.  For example, CFTC Chairman 
Gensler explicitly told reporters in April that plans were not intended to be MSPs.  For these 
reasons, the Senate bill provides that retirement or other employee benefit plans—both public 
and private—are not MSPs to the extent that they use swaps to mitigate risk.  We urge the 
conferees to follow the Senate bill in this regard.   
 
 Please note that by asking that the conferees follow the Senate MSP provision with 
respect to plans, we are not asking for an exemption from the clearing requirement for plans.  
Under the Senate bill, plans are not MSPs but are subject to the clearing requirement. 
 
Stable Value Contracts 
 
 As noted above, under both bills, the statutory definition of swaps is so broad that it can 
be interpreted to include at least some stable value contracts.  Also as noted, stable value funds 
are extremely popular investments in 401(k) plans and other similar arrangements, such as 
section 457(b) plans maintained by state or local governments.  Such funds are also used outside 
the retirement plan context, such as in section 529 qualified tuition plans. 
 
 The bills inadvertently threaten the existence of these funds by appearing to include at 
least some of them in the broad definition of swaps.  If these arrangements are swaps, their 
existence would be threatened by the fiduciary issue.  But even if the fiduciary issue is 
addressed, these arrangements could also be threatened by other swap requirements, such as the 
eligible contract participant rules.  We believe that it is critical that the conferees carefully 
review the stable value fund issues in order to avoid very harmful effects on participants. 
 
 
 We thank you for your consideration of our views.  Many of the signatories to this letter 
have other critical concerns regarding the pending legislation, including the end-user exemption 
with respect to the clearing requirement and the MSP definition.  But we join together here to 
express our common concerns regarding critical retirement plan issues. 
 
 
AEGON USA, LLC 
Aerospace Industries Association 
Aetna Inc. 
AIS Planning, Inc.  
Akzo Nobel Inc. 
Alcatel-Lucent 
Allegheny Technologies Incorporated 
Allstate Insurance Company 
Ameren 
American Airlines 
American Automotive Policy Council 
American Benefits Council 
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Associated Benefits Corporation 
Associated Trust Company, NA  
Association for Financial Professionals 
Assurant 
AT&T Inc. 
Avaya Inc. 
Ball Horticultural Company 
Benefits Resource Group, LLC 
Bierlein Companies, Inc. 
The Boeing Company 
Bostonian Group, a Marsh & McLennan Agency Company 
Business Roundtable 
Callan Associates 
Campbell Soup Company 
Centier Bank 
Central Semiconductor Corporation 
Ceridian Corporation 
Chrysler Group, LLC 
Committee on Investment of Employee Benefit Assets 
Constellation Energy 
Con-way, Inc. 
Creative Plan Designs, Ltd. 
Cummins Inc. 
Custom Air Products & Services, Inc. 
Deere & Company 
Defined Contribution Institutional Investment Association 
Deluxe Corporation 
Deutsche Bank Trust Company Americas 
DiMartino Financial Services 
The Dow Chemical Company 
Duke Energy 
DuPont 
Eaton Corporation 
Edison International 
Electrolux North America, Inc. 
Eli Lilly & Company 
EnnisKnupp 
The ERISA Industry Committee 
Family Health Center of Battle Creek 
Fiduciary Capital Management, Inc. 
Financial Executives International’s Committee on Benefits Finance 
First Midwest Bank, Trust Division 
FMC Corporation 
Ford Motor Company 
General Motors 
Goodyear Tire & Rubber Company 
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Great Plains Energy 
Haag Engineering Co. 
Hallmark Cards, Inc. 
Hausmann Industries, Inc. 
The HAVI Group, LP 
Hewlett-Packard Company 
Highland Consulting Associates, Inc. 
Hillside Family of Agencies 
HSBC North America 
Hubbell, Inc. 
Hueler Companies 
Hutchens Industries, Inc. 
IBM Corporation 
Illinois Tool Works Inc. 
Independent Pension Consultants, Ltd. 
Ingram Industries Inc. 
Insured Retirement Institute 
International Paper Company 
J.P. Morgan Asset Management 
Jolley Urga Wirth Woodbury & Standish 
Karsten Manufacturing Corporation 
Komatsu America Corporation 
The Kroger Company 
Lockheed Martin Corporation 
Lockton, Inc.  
Macy’s, Inc. 
M. A. Mortenson Company 
Management Service Inc. 
MassMutual Financial Group 
McElroy, Deutsch, Mulvaney & Carpenter, LLP 
McGuireWoods LLP 
M. H. Whittier Corporation 
MillerCoors LLC 
The Mitchel Group 
MJM401k, LLC 
Monsanto Company 
Morley Financial Services, Inc. 
National Association of Manufacturers 
National Telecommunications Cooperative Association 
Nationwide Mutual Insurance Company 
Navistar, Inc. 
The Neiman Marcus Group 
Nestlé USA, Nestlé Nutrition, and Nestlé Purina PetCare Company 
The New York State Bankers Retirement System 
NextEra Energy, Inc. 
Norfolk Southern Corporation 
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Northrop Grumman Corporation 
Occidental Petroleum Corporation 
Olin Corporation 
OppenheimerFunds, Inc.  
Pacific Gas & Electric Corporation 
Parker Hannifin Corporation 
Paul, Hastings, Janofsky & Walker LLP 
Pension Trend Investment Advisers, LLC  
Pietzsch, Bonnett & Womack, P.A. 
Portfolio Evaluations, Inc. 
Potomac Pension Group 
PPG Industries 
PPL Corporation 
Principal Financial Group 
Profit Sharing/401k Council of America 
Prudential Financial, Inc. 
Qwest Communications International, Inc. 
Ramah Navajo School Board, Inc. 
Raytheon Company 
Retirement Plan Strategies, Inc. 
Roberts Oxygen Company, Inc. 
Rockwell Collins, Inc. 
Rooms To Go  
Roscoe Moss Company 
Russell Investments 
Rutherford & Chekene Consulting Engineers 
Schnuck Markets, Inc. 
Sears Holding Corporation 
Shaw and Company 
Sheridan Road Financial  
Smurfit-Stone Container Corporation 
Southern Company 
State Street Corporation 
Strategic Planning Group, Inc. 
Target 
Teledyne Isco, Inc. 
Textron Inc. 
3M Company 
Towers Watson 
Trinity Health (Novi, MI) 
United Parcel Service 
United Technologies Corporation 
U.S. Chamber of Commerce 
Verizon 
The Vita Companies 
Weyerhaeuser Company 
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Whirlpool Corporation 
William E. Simon & Sons, LLC 
Xerox Corporation 
Yoder & Langford, P.C. 
Zachry Industrial, Inc. 
 
 
 
cc: All Senators 
 
 


